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SUBSTI TUTE HOUSE BI LL 2190

State of WAshi ngt on 55th Legislature 1997 Regul ar Sessi on

By House Committee on Comerce & Labor (originally sponsored by
Representatives McMrris and C enents)

Read first tine 03/05/97.

AN ACT Relating to the application of the state wage and hour | aws
w thout altering the m ni num wage; anmendi ng RCW 49. 46. 005, 49. 46. 010,
49. 46. 090, 49.46.130, 49.48.030, 49.48.040, 49.52.050, 49.52.070, and
49.52.080; adding a new section to chapter 49.46 RCW repealing RCW
49. 12. 150; prescribing penalties; and declaring an energency.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

Sec. 1. RCWA49.46.005 and 1961 ex.s. ¢ 18 s 1 are each anended to
read as foll ows:

Whereas the establishnent of a mninmum wage for enployees is a
subj ect of vital and inmm nent concern to the people of this state and
requi res appropriate action by the legislature to establish m ninmm
standards of enploynent within the state of Washington, therefore the
| egi sl ature declares that inits considered judgnment the health, safety
and the general welfare of the citizens of this state require the
enactnment of this measure, and exercising its police power, the
| egi sl ature endeavors by this chapter to establish a m ni rum wage for
enpl oyees of this state to encourage enpl oynent opportunities within
the state.
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The leqgislature further finds and declares that it is in the
interest of the health, safety, and the general welfare of the citizens

of this state and necessary to aid and foster interstate and intrastate

commerce, that the Washington m ni nrum wage act parallel the federa

fair |abor standards act in the absence of express |anguage to the

contrary. Under this objective, the |leqgislature finds that section 3,

chapter 289, Laws of 1975 1st ex. sess. was adopted for the purpose of

creating conformty between state overtine pay standards and the

federal fair | abor standards act. RCWA49.46.130(2)(h), was i ntended to

incorporate alternative federal prem um guarantee standards, whether

based on a different m ni num wor kweek, prem um guarantee fornmula, or

sone _conbi nation thereof, into state wage and | abor | aw

The provisions of this chapter are enacted: (1) In the exercise of
the police power of the state for the purpose of protecting the
i mredi ate and future health, safety and welfare of the people of this
state; (2) to protect intrastate comerce from practices that burden

and obstruct it:; (3) to protect the right of collective bargai ning; and

(4) to define and linit the jurisdiction of the courts.

Sec. 2. RCW49.46.010 and 1993 ¢ 281 s 56 are each anended to read
as follows:

As used in this chapter:

(1) "Director"” means the director of |abor and industries;

(2) "Wage" neans conpensation due to an enployee by reason of
enpl oynent, payable in legal tender of the United States or checks on
banks convertible into cash on demand at full face value, subject to
such deductions, charges, or all owances as may be permtted by rul es of
the director;

(3) "Enploy" includes to permt to work;

(4) "Enployer" includes any individual, partnership, association,
corporation, business trust, or any person or group of persons acting
directly or indirectly inthe interest of an enployer in relation to an
enpl oyee;

(5) "Enpl oyee" includes any individual enployed by an enpl oyer but
shal | not i ncl ude:

(a) Any individual (i) enployed as a hand harvest | aborer and paid
on a piece rate basis in an operation which has been, and is generally
and customarily recogni zed as having been, paid on a piece rate basis
in the region of enploynent; (ii) who commutes daily fromhis or her
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per manent residence to the farm on which he or she is enployed; and
(ti1) who has been enployed in agriculture less than thirteen weeks
during the precedi ng cal endar year;

(b) Any individual enployed in casual |abor in or about a private
home, unl ess perfornmed in the course of the enployer’s trade, business,
or profession;

(c) Any individual enployed in a bona fide executive,
adm ni strative, or professional capacity or in the capacity of outside
salesman as those terns are defined and delimted by rules of the
director. However, those terns shall be defined and delimted by the
Washi ngt on personnel resources board pursuant to chapter 41.06 RCW{for
enpl oyees enpl oyed under its jurisdiction;

(d) Any individual engaged in the activities of an educational
charitable, religious, state or |ocal governnental body or agency, or
nonprofit organization where the enployer-enployee relationship does
not in fact exist or where the services are rendered to such
organi zations gratuitously. If the individual receives reinbursenent
inlieuof conpensation for normally incurred out-of-pocket expenses or
recei ves a nom nal anount of conpensation per unit of voluntary service
rendered, an enpl oyer-enpl oyee rel ationship is deened not to exist for
the purpose of this section or for purposes of nenbership or
qualification in any state, |ocal governnment or publicly supported
retirement system other than that provided under chapter 41.24 RCW

(e) Any individual enployed full tinme by any state or |ocal
gover nnmental body or agency who provides voluntary services but only
with regard to the provision of the voluntary services. The voluntary
services and any conpensation therefor shall not affect or add to
qualification, entitlenent or benefit rights under any state, |oca
governnent, or publicly supported retirenent system other than that
provi ded under chapter 41.24 RCW

(f) Any newspaper vendor or carrier;

(g) Any carrier subject to regulation by Part 1 of the Interstate
Comrer ce Act;

(h) Any individual engaged in forest protection and fire prevention
activities;

(1) Any individual enployed by any charitable institution charged
with child care responsibilities engaged primarily in the devel opnent
of character or citizenship or pronoting health or physical fitness or
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provi ding or sponsoring recreational opportunities or facilities for
young peopl e or nmenbers of the arned forces of the United States;

(j) Any individual whose duties require that he or she reside or
sleep at the place of his or her enploynent or who otherw se spends a

substantial portion of his or her work tinme subject to call, and not
engaged in the performance of active duties;

(k) Any resident, inmate, or patient of a state, county, or
muni ci pal correctional, det enti on, treatnent or rehabilitative

institution;

(1) Any individual who holds a public el ective or appointive office
of the state, any county, city, town, nmunicipal corporation or quasi
muni ci pal corporation, political subdivision, or any instrunmentality
thereof, or any enpl oyee of the state |egislature;

(m Al vessel operating crews of the Washington state ferries
operated by the departnent of transportation;

(n) Any individual enployed as a seaman on a vessel other than an
Aneri can vessel ;_

(0) Any enployee who is a conputer systens analyst, conputer
programmer, software engineer, or other simlarly skilled worker, whose
primary duty is:

(i) The application of systens analysis techni ques and procedures,
including consulting with users, to determ ne hardware, software, or
system functional specifications;

(ii) The design, developnent, docunentation, analysis, creation
testing, or nodification of conputer systenms or prograns, including
pr ot ot ypes, based on and related to user or system design
specifications;

(iii) The design, docunentation, testing, creation, or nodification
of conputer prograns related to machine operating systens; or

(iv) A conbination of duties described in (i), (ii), and (iii) of
this subsection (5)(0), the performance of which requires the sane
|l evel of skills; and
who, for an enployee who is conpensated on an hourly basis, is
conpensated at a rate of not |ess than twenty-seven dollars and sixty-
three cents an hour.

(6) "Cccupation" means any occupation, service, trade, business,
i ndustry, or branch or group of industries or enploynent or class of
enpl oynent in which enployees are gainfully enpl oyed.
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Sec. 3. RCWA49.46.090 and 1959 c 294 s 9 are each anended to read
as foll ows:

Except as provided i n subsection (2) of this section, no enpl oyer shal

be subject to any liability or punishnent under this title on account
of the failure of the enployer to pay an enpl oyee m ni nrumwages, or to
pay an enpl oyee overtine conpensation, for or on account of any of the
followng activities of the enpl oyee:

(a) Walking, riding, or traveling to and fromthe actual place of
performance of the principal activity or activities that the enpl oyee
is enployed to perform and

(b) Activities that are prelimnary to or subsequent to the
principal activity or activities that the enployee is enployed to
perform
that occur either before the tinme on any particular workday at which
the enpl oyee comences, or after the tine on any particul ar workday at
whi ch the enpl oyee ceases, the principal activity or activities.

For purposes of this subsection, the use of an enployer’s vehicle
for travel by an enployee and activities perforned by an enpl oyee that
are incidental to the use of the vehicle for commuting shall not be
considered part of the enployee’s principal activities if the use of
the vehicle for travel is within the normal conmmuting area for the
enpl oyer’s business or establishnent and the use of the enployer’s
vehicle is subject to an agreenent on the part of the enployer and the
enpl oyee or representative of the enpl oyee.

(2)(a) An enployer shall not be relieved of liability or puni shnent
under subsection (1) of this sectionif the activity of the enployee is
conpensabl e by either:

(i) An express provision of a witten or nonwitten contract in
effect, at the tinme of such activity, between such enployee, the
enpl oyee’s agent, or collective bargaining representative and the
enpl oyer; or
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(ii) A customor practice in effect, at the tinme of such activity,
at the establishnent or other place where such enployee is enployed,
covering the activity, not inconsistent with a witten or nonwitten
contract, in effect at thetinme of the activity, between such enpl oyee,
the enpl oyee’s agent, or collective bargaining representative and the
enpl oyer.

(b) For the purposes of (a) of this subsection, an activity is
considered as conpensable under an applicable contract provision or
custom or practice only when the activity is engaged in during the
portion of the day with respect to which the activity is so mde
conpensabl e.

(c) In applying the mninum wage and overtinme conpensation
provisions of this title to determne the tine for which an enpl oyer
enpl oys an enployee with respect to walking, riding, traveling, or
other activities prelimnary to or subsequent to the activities
described in subsection (1) of this section, there shall be counted al
that tinme, but only that tinme, during which the enpl oyee engages in any
such activity that is conpensable within the neaning of (a) and (b) of
this subsection (2).

(3) At the witten request of any enpl oyee paid | ess than t he wages
to which he or she is entitled under or by virtue of this chapter or
chapter 49.12 or 49.48 RCW the director may take an assi gnnent ((under

the—court)) of the wage claimin trust for the assigning enpl oyee, and
may, as assignee for the enployee, bring an action for unpaid wages
under RCW 49.48.030 or an action for exenplary danmages as provided
under RCW 49. 52. 070.

Sec. 4. RCW49.46.130 and 1995 ¢ 5 s 1 are each anended to read as
fol | ows:

(1) Except as otherw se provided in this section, no enployer shal
enpl oy any of his or her enployees for a work week |onger than forty
hours unless such enployee receives conpensation for his or her
enpl oynment in excess of the hours above specified at a rate not |ess
than one and one-half tines the regular rate at which he or she is
enpl oyed.
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(2) This section does not apply to:

(a) Any person exenpted pursuant to RCW 49.46.010(5). The fact
that an enployee is subject to deductions from pay for voluntary or
involuntary absences of less than a full day or of less than a ful
wor kweek shall not be a factor in determ ning whether that enpl oyee is
exenpt ed under RCW 49. 46. 010(5)(c)., except during workweeks in which
the enpl oyee incurs an actual reduction in pay. For purposes of this
subsection, the term "actual reduction in pay" does not include any
reduction in accrued paid |eave or any other practice that does not
reduce the amount of the enpl oyee’s pay for the workweek in question.
The paynent of conpensation or provision of conpensatory tinme off in
addition to a salary shall not be a factor in determ ning whether a
person is exenpted under RCW 49. 46. 010(5) (c);

(b) Enpl oyees who request conpensating tine off inlieu of overtine
pay;

(c) Any individual enployed as a seaman whet her or not the seaman
is enployed on a vessel other than an Anerican vessel;

(d) Seasonal enployees who are enployed at concessions and
recreational establishnments at agricultural fairs, including those
seasonal enpl oyees enployed by agricultural fairs, wthin the state
provi ded that the period of enploynent for any seasonal enpl oyee at any
or all agricultural fairs does not exceed fourteen working days a year;

(e) Any individual enployed as a notion picture projectionist if
that enployee is covered by a contract or «collective bargaining
agreenent which regul ates hours of work and overtine pay;

(f) An individual enployed as a truck or bus driver who is subject
to the provisions of the Federal Mtor Carrier Act (49 U S.C Sec.
((316%)) 31501 et seq. and 49 U . S.C Sec. 10101 et seq.)((—+F—the

conpensatton—system—under—whieh—t-he—truek—er—bus—drtver—s—pai-d

(g) Any individual enployed (i) on a farm in the enploy of any
person, in connection with the cultivation of the soil, or in
connection with rai sing or harvesting any agricultural or horticultural
commodi ty, including raising, shearing, feeding, caring for, training,
and managenment of |ivestock, bees, poultry, and furbearing animls and
wildlife, or in the enploy of the owner or tenant or other operator of
a farm in connection with the operation, nmanagenent, conservation
i nprovenent, or mai ntenance of such farmand its tools and equi pnent;
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or (ii) in packing, packaging, grading, storing or delivering to
storage, or to market or to a carrier for transportation to market, any
agricultural or horticultural comodity; or (iii) comrercial canning,
commercial freezing, or any other comercial processing, or wth
respect to services perfornmed in connection with the cultivation,
rai sing, harvesting, and processing of oysters or in connection with
any agricultural or horticultural comodity after its delivery to a
term nal market for distribution for consunption;

(h) Any industry in which federal |aw provides for an overtine

paynent ((based-ona—work—week—other—thanforty-hours)) nethod, such as
29 U S.C 207 (i) or (j). However, the provisions of the federal ((law

hours)) overtine paynent nethod shall neverthel ess apply to enpl oyees

covered by this section without regard to the existence of actua
federal jurisdiction over the industrial activity of the particular
enployer within this state. For the purposes of this subsection
"industry" neans a trade, business, industry, or other activity, or
branch, or group thereof, in which individuals are gainfully enpl oyed
(section 3(h) of the Fair Labor Standards Act of 1938, as anended
(Public Law 93-259).

(3) No enployer of comm ssioned sal espeople primarily engaged in
the business of selling autonobiles, trucks, recreational vessels,
recreational vessel trailers, recreational vehicle trailers,
recreational canpers, or manufactured housing to ultimate purchasers
shall violate subsection (1) of this section wth respect to such
conmi ssi oned sal espeople if the conm ssioned sal espeople are paid the
greater of:

(a) Conpensation at the hourly rate, which may not be | ess than the
rate required under RCW 49.46. 020, for each hour worked up to forty
hours per week, and conpensation of one and one-half times that hourly
rate for all hours worked over forty hours in one week; or

(b) A straight comm ssion, a salary plus comm ssion, or a salary
pl us bonus applied to gross sal ary.

(4) No public agency shall be deenmed to have violated subsection
(1) of this section with respect to the enploynment of any enpl oyee in
fire protection activities or any enployee in |aw enforcenent
activities (including security personnel in correctional institutions)
if: (a) Inawrk period of twenty-eight consecutive days the enpl oyee
receives for tours of duty which in the aggregate exceed two hundred
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forty hours; or (b) in the case of such an enployee to whom a work
period of at |east seven but |ess than twenty-eight days applies, in
his or her work period the enpl oyee receives for tours of duty which in
t he aggregate exceed a nunber of hours which bears the sanme ratio to
t he nunber of consecutive days in his or her work period as two hundred
forty hours bears to twenty-ei ght days; conpensation at a rate not | ess
than one and one-half tines the regular rate at which he or she is
enpl oyed.

NEW SECTION. Sec. 5. A new section is added to chapter 49.46 RCW
to read as foll ows:

In any action or proceeding based on any act or om ssion on or
after the effective date of this section, no enployer shall be subject
to any liability or punishnment for or on account of the failure of the
enpl oyer to pay m ni numwages or overtime conpensation under this title
if the enployer pleads and proves that the act or om ssion conplained
of was in good faith in conformty with and in reliance on any witten
adm ni strative regul ation, order, ruling, approval, or interpretation
of the departnent, or any adm ni strative practice or enforcenent policy
of the departnment with respect to the class of enployers to which the
enpl oyer bel onged. Such a defense, if established, is a bar to the
action or proceeding, notwthstanding that after the act or om ssion,
the adm ni strative regul ati on, order, ruling, approval, interpretation,
practice, or enforcenent policy is nodified or rescinded or is
determ ned by judicial authority to be invalid or of no | egal effect.

Sec. 6. RCWA49.48.030 and 1971 ex.s. ¢ 55 s 3 are each amended to
read as foll ows:

-))

(1) Any enpl oyer who pays an enpl oyee | ess than the wages to which the

enployee is entitled under or by virtue of this chapter or chapter
49.12 or 49.46 RCW is liableinacivil actionto the enployee for the
full anpbunt of the unpaid wages, notw thstanding any agreenent to work
for a lower wage. In such an action, if the enployee is successful in
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recovering judgnent for unpaid wages, reasonable attorneys’ fees and
costs, in an anpbunt to be determ ned by the court, shall be awarded to
the enpl oyee. However, the court shall not award attorneys’ fees or
costs to the enployee if the amount of the judgnent for unpaid wages is
less than or equal to any amount previously offered or paid by the
enpl oyer to such enployee in response to the enployee’s wage claim

(2) Any civil action under this section to recover unpaid wages
nmust be commenced within two years of the date the claim for wages
accrued. Unl ess otherwi se agreed by all parties to the action, an
enployee is only entitled to bring the action on his or her own
i ndi vi dual behal f, except an enpl oyee nmay al so bring such an action on
behalf of any other simlarly situated enployee who has given his or
her prior witten consent to becone a party to the action and has filed
the consent with the court in which the action is brought.

(3) For purposes of subsection (2) of this section, an action is
considered to be commenced on the date determ ned in accordance with
RCW4. 16. 170, except that for a collective action, it is considered to
be comenced in the case of any individual claimnt:

(a) On the date determ ned in accordance with RCW4.16.170, if the
individual clainmant is specifically naned as a party plaintiff in the
conplaint and witten consent of the individual to becone a party
plaintiff is filed on or before the date in the court in which the
action is brought; or

(b) If the witten consent was not so filed or if the name of the
individual clainmant did not so appear on the subsequent date on which
the witten consent is filed in the court in which the action was
commenced.

Sec. 7. RCWA49.48.040 and 1987 ¢ 172 s 1 are each anended to read
as follows:

(1) The departnent of |abor and industries may:

(a) Upon obtaining information indicating an enployer may be
commtting a violation under chapter((s)) 39.12((5)) or 49.46 ((;—and
49-48)) RCW__or this chapter, conduct investigations to ensure
conpliance with chapters 39.12((;)) and 49. 46((;—and—49-48)) RCW_ and
this chapter

(b) ((©der)) Denmand the paynent of ((aH-)) any wages owed ((the
werkers—and+nstitute—aetionsnecessary foer—theecoelecttonoefthe suns
determned—owed)) to an enpl oyee; and

SHB 2190 p. 10
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i gnments of wage clains ((
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elats—are—vald—and—enforceable+n—the—courts)) from enpl oyees and

initiate civil actions to recover unpaid wages owed to the enpl oyees as
provi ded under RCW 49. 46. 090 and 49. 48. 030.

(2) The director of the departnent or any authorized representative
may, for the purpose of carrying out RCW49.48. 040 t hrough 49. 48. 080:
(a) Issue subpoenas to conpel the attendance of w tnesses or parties
and the production of books, papers, or records; (b) adm nister oaths
and exam ne w tnesses under oath; (c) take the verification of proof of
instrunments of witing; and (d) take depositions and affidavits. |If
assignnments for wage cl ai ns are taken, court costs shall not be payabl e
by the departnment for prosecuting such suits.

(3) The director shall have a seal inscribed "Departnent of Labor
and I ndustries--State of Washington” and all courts shall take judici al

notice of such seal. bedience to subpoenas issued by the director or
authorized representative shall be enforced by the courts in any
county.

(4) The director or authorized representative shall have free
access to all places and works of |abor. Any enployer or any agent or
enpl oyee of such enployer who refuses the director or authorized
representative adm ssion therein, or who, when requested by the
director or authorized representative, wilfully neglects or refuses to
furnish the director or authorized representative any statistics or
information pertaining to his or her lawful duties, which statistics or
information may be in his or her possession or under the control of the
enpl oyer or agent, shall be guilty of a m sdeneanor.

Sec. 8. RCW49.52.050 and 1941 ¢ 72 s 1 are each anmended to read
as follows:

Any enpl oyer or officer, vice principal or agent of any enpl oyer,
whet her said enployer be in private business or an elected public
official, who.

(1) Shall collect or receive fromany enpl oyee a rebate of any part
of wages theretofore paid by such enployer to such enpl oyee; ((e+))

(2) WIlfully and with intent to deprive the enpl oyee of any part
of his or her wages, shall pay any enpl oyee a | ower wage than the wage
such enployer is obligated to pay such enployee by any statute,

p. 11 SHB 2190
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ordi nance, or contract((+)), or under or by virtue of chapter 49.12,
49. 46, or 49.48 RCW

(3) Shall willfully make or cause another to nmake any fal se entry
in any enployer’s books or records purporting to show the paynent of
nore wages to an enpl oyee than such enpl oyee received; or

(4) Being an enployer or a person charged with the duty of keeping
any enpl oyer’s books or records shall willfully fail or cause another
to fail to show openly and clearly in due course in such enployer’s
books and records any rebate of or deduction fromany enpl oyee’ s wages;
or

(5) Shall willfully receive or accept fromany enpl oyee any fal se
recei pt for wages;
shall be guilty of a m sdeneanor.

Sec. 9. RCWA49.52.070 and 1939 ¢ 195 s 3 are each anended to read
as follows:
Any enployer and any officer, vice principal, or agent of any

enpl oyer who shall viol ate ((anry—ef—theprovistons—oef——subdi-visions—{1)-
anrd—2y—oef)) RCW 49.52.050 (1) and (2) shall be liable in a civi

action by the aggrieved enployee ((er—his—asstghree—to)) under RCW
49. 48. 030 for judgnent for tw ce the anmount of ((the)) wages unlawful |y

rebated or withheld by way of exenplary danages((——%ege%he%—m#%h—ees%s

the exempl ary danmages are not avail able to any enpl oyee who know ngl y

has subnmitted to the violation

Sec. 10. RCW49.52.080 and 1939 c¢ 195 s 4 are each anended to read
as follows:
The violations by an enpl oyer or any officer, vice principal, or

agent of any enployer of ((any—ef—the—provisions—ef—subdivisions—{(3)+
4—and—(5—oef)) RCW 49.52.050 (3), (4), and (5) shall raise a

presunption that any deduction from or underpaynent of any enployee’s
wages connected with such violation was willful.

NEW SECTION. Sec. 11. RCWA49.12.150 and 1913 c 174 s 18 are each
r epeal ed.

SHB 2190 p. 12



A W DN P

NEW SECTI ON. Sec. 12. This act is necessary for the imedi ate
preservation of the public peace, health, or safety, or support of the
state governnment and its existing public institutions, and takes effect
i mredi atel y.

~-- END ---
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